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Providing access to remedy for victims of corporate human rights abuse and environmental harm is a
complicated global issue requiring research in a wide range of research fields in and beyond law. My
research aims to identify barriers to access to remedy posed by private international law rules on cross-
border recognition and enforcement of judgments and to examine how they can be overcome. After
setting the scene on business, human rights and access to remedy through transnational civil litigation
against companies (A.), | will illustrate the problem of cross-border recognition and enforcement of
judgments in such litigation (B.) and discuss the research methodology (C.).

A. Setting the scene: business, human rights and access to remedy

For decades, oil and gas company Shell carried out extraction activities in the Niger Delta in Nigeria.
These activities were operated by several subsidiaries, including the Shell Petroleum Development
Company of Nigeria (SPDC). Qil spills arising out of the extraction activities have caused severe water
and air contamination, jeopardising the local population’s right to land, health and a healthy
environment. This has led to numerous proceedings before the Nigerian courts, many of them against
SPDC. However, victims faced many hurdles in accessing justice in Nigeria. These hurdles included
concerns regarding Nigeria’s ability and willingness to provide effective remedy, as the country is a Joint
Venture Partner of SPDC and the oil industry accounts for more than 90 percent of export earnings.> A
number of victims therefore initiated proceedings before the courts of Shell’'s home states, including
the successful Dutch case of Four Nigerian Farmers and Milieudefensie v. Shell and the ongoing case of
Okpabi v. Shell in the UK.

The Shell Nigeria project and ensuing litigation is an example of the significant challenges victims of
corporate human rights abuse often face when seeking remedy. Business activities often give rise to
negative human rights and environmental impacts. Victims of such adverse impacts should have access
to an effective remedy. This is recognised by the third pillar of the UN Guiding Principles on Business
and Human Rights (UNGPs), which include a third pillar on access to remedy. Realising access to
effective judicial remedies for victims of corporate human rights abuse has, however, proved to be a
persisting challenge.® In today’s global economy, transnational corporations’ complex corporate
structures and global value chains pose significant regulatory challenges and have often led to
corporate impunity for adverse human rights and environmental impacts.
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Transnational civil litigation, although only one possible strategy, plays an increasingly important role
in attempts to hold companies accountable for such adverse impacts. In these cases, a civil lawsuit is
brought in one state, often in the Global North, against a corporation for harm arising from adverse
human rights or environmental impacts in another state, often in the Global South. Reliance on
transnational private law mechanisms in the context of corporate human rights abuse activates the
field of private international law, including rules on the cross-border recognition and enforcement of
judgments.

B. The question of cross-border recognition and enforcement of judgments

The right to access to justice remains a dead letter if a judicial decision cannot be enforced in practice.5
In cases with cross-border aspects, such as transnational civil litigation against companies, this
enforcement will often be cross-border. On the one hand, difficulties can arise in the enforcement of
foreign judgments awarding financial compensation, which can be demonstrated by the Lago Agrio
litigation saga.® Cross-border enforcement of money judgments will be necessary, for example, when
transnational corporate civil liability litigation includes foreign companies, be it foreign subsidiaries or
suppliers or foreign parent companies.” In the Dutch Four Nigerian Farmers case against Shell, for
example, the Court of Appeal of The Hague ordered only Shell’'s Nigerian subsidiary SPDC to
compensate the claimants for the damage ensuing from the oil spillage.® In December 2022, however,
a settlement was reached as to the financial compensation as reparation for the oil pollution. In
general, the enforcement of money judgments against corporate defendants depends on the
company’s assets location. Especially against transnational corporations, who can furthermore move
their assets over the course of proceedings, enforcement can be a true quest for assets and can lead
to various jurisdictions. Because of the doctrine of separate legal personality, a judgment against one
member of a corporate group will generally not be enforceable against other members of the group.®

On the other hand, the human rights aspect of these proceedings requires remedies that go beyond
financial compensation.!® The UNGPs recognise that access to an effective remedy consists of both
procedural and substantive aspects, which corresponds to the procedural and substantive dimensions
of the human right to an effective remedy. The substantive aspect of that right refers to the outcome
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of the proceedings and thus to the relief afforded to the successful claimant.!! According to the UNGPs,
provided remedies may take a range of substantive forms, which refer to a range of substantive
remedies, including apologies, financial or non-financial compensation and the prevention of harm
through, for example, injunctions or guarantees of non-repetition (Commentary to Guiding Principle
25). In the Dutch case of Four Nigerian Farmers and Milieudefensie v. Shell, for example, the court
ordered Shell to install a leak detection system on certain oil pipelines in Nigeria. In private international
law, however, the cross-border recognition and enforcement of non-monetary judgments can
constitute a challenge.?

Furthermore, prior to the stage of actual judgment enforcement, rules on cross-border recognition and
enforcement will play a role in plaintiffs’ litigation strategy. The choice of forum and of defendant
companies will depend, among other things, on the enforceability of a potentially successful judgment,
which can also constitute leverage in settlement negotiations.!® The prospect of enforceability limits
which cases are viable for transnational litigation. This relates to the question of the extent to which
Global North country courts should have international jurisdiction to rule on negative human rights
and environmental impacts in the Global South. In the EU, there have been proposals on the extension
of the jurisdictional grounds in the EU Brussels la Regulation to foreign, non-EU defendants.'* Others
have, on the other hand, questioned the need for such an amendment.’® From an access to remedy
viewpoint, the cross-border recognition and enforcement of judgments should be an additional
consideration in this regard.

C. Methodology

My research includes in-depth case studies regarding the cross-border recognition and enforcement of
judgments in selected transnational corporate civil liability cases. Case study research is suited
particularly for exploratory purposes and can provide analyses concerning how legislation is
understood and applied.'® Legal case study research enables the legal researcher to “see the reality
with a more holistic, in-depth and contextual view, a view that is evidence-based with respect to
approaches, events, behaviours and processes”.!” As such, it is the appropriate approach for research
into the application in practice of the legal rules on cross-border recognition and enforcement of
judgments in transnational civil litigation for corporate human rights abuse and environmental harm.
In such litigation, private international law operates within a context subject to factors such as
economic interests and (power) relations between states and between companies and states, requires
such a holistic, in-depth and contextual view.
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The case studies will rely on various data sources.'® Data on the operation in practice of the legal rules
on cross-border recognition and enforcement of judgments in the selected transnational civil liability
cases will be collected through desk research, including an analysis of procedural documents, literature
and media reports and NGO statements, and through semi-structured interviews with lawyers and
NGOs directly involved in the case.

The case studies are chosen from three jurisdictions: the UK, where such litigation has led to many
settlements, in the Netherlands, where judges have been rather receptive to these types of
proceedings, and in France, where the 2017 loi de vigilance was the first law in Europe to adopt
mandatory human rights due diligence obligations and includes a civil liability mechanism for harm
caused by non-compliance.’ As such, French litigation is an interesting ‘prelude’ to the EU Corporate
Sustainability Due Diligence Directive (CS3D), on which the European Parliament recently agreed on its
position.?®

D. Concluding thoughts

My research focuses on cross-border enforceability of judgments — and of various types of substantive
remedies — as one of the questions of and possible barriers to access to remedy for victims of corporate
human rights abuse and environmental harm. Enforcement is an indispensable part of the right to
access to justice, and can also facilitate the preventive effect of litigation.

The rapidly evolving landscape of legislation and litigation in the field of business and human rights
requires a continuous reflection on and refinement of this research and methodology. Remaining
qguestions regarding delineation include, for example, whether or not to include climate change
litigation against companies, which raises very interesting questions regarding substantive remedies
and enforcement but also regarding feasibility.
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